IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF INDIANA,,
INDIANAPOLIS DIVISION 2006 K0Y 21 PH 2: 53
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UNITED STATES OF AMERICA ) LAURA £
)

Plaintiff, )
)
v. ) CIVIL ACTION NO.

)

DANIEL R. RAPIER, NAOMI LYNN RAPIER, )

and FRANKLIN COUNTY, INDIANA )
) s BH-CV- 1 A5 H L

Defendants. ) t" 6 Cv-Jnw L i‘!l MTL
)
COMPLAINT

Plaintiff, the United States of America, by the authority of the Attorney General of the United
States of America, on behalf of the Administrator of the United States Environmental Protection
Agency (“EPA™), and by and through its undersigned attorneys, alleges as follows:
NATURE OF THE ACTION

1. This is a civil action pursuant to Section 107 of the Comprehensive Environmental
Response, Compensation, and Liability Act (“CERCLA”), 42 U.8.C. § 9607, as amended. The
United States seeks recovery of un-reimbursed costs incurred by the United States in responding to
a release and/or threat of release of hazardous substances at the Laurel Stone Church Road Site (the
“LSCR Site” or the “Site”) located in Franklin County, Indiana. In addition, the United States seeks
a declaratory judgment under Section 113(g)(2) of CERCLA, 42 U.S.C. § 9613(g)2), that
Defendants are jointly and severally liable for any future response costs incurred by the United States

in connection with the Site.



JURISDICTION AND YENUE

2. This Court has jurisdiction over the subject matter of this action and the parties hereto
pursuant to Sections 107¢a) and 113(b) of CERCLA, 42 U.8.C. § 9607(a) and 961 3(b), and pursuant
to 28 U.S.C. §§ 1331 and 1345.

3. Venue is proper in this district pursuant to Section 113(b) of CERCLA, 42 U.S.C.
§ 9613(b), and pursuant to 28 U.S.C. § 1391(b) and (c), because the threatened and/or actual releases
of hazardous substances occurred, and the Site is located, in this district.

DEFENDANTS

4. Husband and wife Daniel R. Rapier and Naomi Lynn Rapier (the “Rapiers”) are the
present owners of the LSCR Site. The Rapiers purchased the LSCR Site as part of the approximately
500-acre property located at 19105 Stone Church Road in Laurel Township, Indiana on February 5,
1991. Daniel and Naomi Rapier are cach a “person” within the meaning of Section 101(21) of
CERCLA, 42 U.S.C. § 9601(21).

5. Franklin County, Indiana (“Franklin County™) leased the LSCR Site and operated it
as a dump from approximately August 1, 1966 to January 1, 1971. Franklin County is a “‘person”
within the meaning of Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).

BACKGROUND
Facility History

6. The LSCR Site is an area comprising approximately 10 acres of an approximately
500-acre property located at 19105 Stone Church Road in Laurel Township, Franklin County,
Indiana, approximately two miles east of Laurel, Indiana.

7. The LSCR Site is in a clearing between two branches of the Little Duck Creek. The
clearing also includes a residence and a barn. The remaining property surrounding the Site consists
of farm fields and wooded areas.

8. The two tributaries of Little Duck Creek on the LSCR Site discharge downstream into

the Whitewater River. The Whitewater River is used for recreational purposes, including fishing and



canoeing. The Laurel Water Utility has two wells located in the Whitewater River Valley aquifer,
providing water for domestic and manufacturing needs.

9. The LSCR Site 1s bordered by rural residential properties along Stone Church Road,
which use residential water wells for drinking water.

10.  Franklin County leased the LSCR Site and operated it as a dump from approximately
August 1, 1966 to January 1, 1971.

11.  The Rapiers purchased the LSCR Site as part of a 500-acre property located at 19105
Stone Church Road in Laurel Township, Indiana, on February 5, 1991,

United States’ Response Action

12.  OnApril 23,2002, the Indiana Department of Environmental Management (“IDEM™)
requested the assistance of the EPA in conducting Site investigation and removal activities at the
LSCR Site.

13. On April 29, 2002 and égain on May 22, 2002, EPA and its Superfund Technical
Assessment and Remediation Team (“START”)} contractor, Roy Weston, Inc., conducted site
investigations, including test trenching and soil sampling.

14.  The investigations revealed partially buried drums in varying stages of deterioration
at multiple locations in the LSCR Site, including in a grass area near the residence, in Little Duck
Creek, and in the embankment above Little Duck Creek. There was unrestricted access to drum
disposal areas, and contents were spilled at numerous locations.

15. During their investigations, EPA and its START contractor obtained samples from
subsurface and partially buried drums, which they sent to ACE Technologies, Inc. for analysis. Tests
of these samples revealed hazardous wastes of at least three types — waste with flash points of less
than 140 degrees Fahrenheit, waste with a Toxicity Characteristic Leachate Procedure (“TCLP”) lead
concentration of greater than 5 mg/l, and waste with a TCLP benzene concentration of greater than
0.5 mg/l — along with xylene, a CERCLA hazardous substance.

16. It was clear that the contents of deteriorating drums had been spilled at the Site and



testing identified elevated levels of hazardous substances in waste residues in soils,

17.  Based on the investigations and sample analysis, the EPA determined that an
imminent and substantial endangerment to public health, welfare, or the environment existed at the
LSCR Site.

18.  OnlJune 13, 2002, EPA notified the Rapiers by letter of the EPA’s determination of
the necessity for an emergency response action at the LSCR Site, and gave them the opportunity to
perform the response action. The Rapiers declined to perform or finance the response action.

i9. On July 24, 2002, the EPA Superfund Division Director for EPA Region 5 signed an
Action Memorandum for a time-critical removal, determining that the actual release or threatened
release of hazardous substances at the LSCR Site posed an imminent and substantial endangerment
to public health and welfare or the environment.

20. On August 22, 2002, Mr. Rapier granted access to EPA for response-related
CERCLA activities at the Site.

21.  From October 10, 2002 to August 15, 2003, EPA conducted CERCLA emergency
removal activities at the Site. Removal activities included excavation of topsoil, removal and
disposal of partially buried and subsurface drums, backfilling and grading, and removal and
replacement of a portion of the road that was damaged by the heavy disposal trucks. A total of2,656
drums and 5,256 tons of contaminated soil and other waste were transported off-site for disposal.

22, As of April 30, 2006, EPA had expended at least $2,381,429.21 in costs for its
response activities related to the LSCR Site. EPA has continued and will continue to incur response
costs, including administrative and enforcement costs, as a result of the continued release and/or
threatened release of hazardous substances at the Site.

23. On June 7, 2006, EPA issued demand letters to Defendants for costs associated with
the emergency response action at the LSCR Site. As of the date of this Complaint, Defendants have

not made any payments to EPA in response to the demand letters.



COUNT ONE
Recovery of Costs Under CERCLA § 107, 42 U.S.C. § 9607

24.  Paragraphs 1 through 23 are realleged and incorporated herein by reference.

25. Section 107(a} of CERCLA, 42 U.S.C. § 9607(a), provides, in pertinent part: < (1)
the owner and operator of a vessel or a facility, (2) any person who at the time of disposal of any
hazardous substance owned or operated any facility at which such hazardous substances were
disposed of . . . shall be liable for -- (A) all costs of removal or remedial action incurred by the
United States Government . . . not inconsistent with the national contingency plan...”

26. CERCLA Section 113(g)(2), 42 U.S.C. § 9613(g)(2), provides, in pertinent part: “In
any such action [for recovery of costs] . . ., the court shall enter a declaratory judgment on liability
for response costs or damages that will be binding on any subsequent action or actions to recover
further response costs or damages.”

27.  Defendants Daniel and Naomi Rapier are owners of the LSCR Site within the
meaning of Section 101(20) of CERCLA, 42 U.S.C. § 9601(20), and Section 107(a)(1) of CERCLA,
42 U.S.C. § 9607(a)(1).

28.  Defendant Franklin County was the operator of the LSCR Site at the time of disposal
of hazardous substances within the meaning of Section 101(20) of CERCLA, 42 U.S.C. § 9601 (20),
and Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2).

29.  The LSCR Site is a “facility” within the meaning of Section 101(9) of CERCLA, 42
U.5.C. § 9601(9), because it is a site or area where a hazardous substance has been deposited, stored,
disposed of, or placed, or otherwise come to be located.

30. There have been “releases,” or the substantial threat of releases, within the meaning
of Section 101(22) of CERCLA, 42 U.S.C. § 9601(22), of hazardous substances at or from the LSCR
Site, including releases or threatened re]éases of lead, benzene, xylene, and hazardous wastes.

31. In response to the release or substantial threat of release of hazardous substances at
the LSCR Site, the United States has taken reéponse actions at the LSCR Site within the meaning
of Section 101(25) of CERCLA, 42 U.S.C. § 9601(25), and has incurred response costs as set forth
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in Paragraph 22 in connection with taking those response actions. Additional response costs have
been and continue to be incurred, including enforcement costs.

32. The response action taken, and the response costs incurred, by the United States at
and in connection with the LSCR Site were not inconsistent with the National Contingency Plan,
40 C.F.R. Part 300.

33.  Defendants are jointly and severally liable to the United States pursuant to Section
107(a) of CERCLA, 42 U.S.C. § 9607(a), for all un-reimbursed response costs incurred, and to be
incurred, by the United States in connection with the LSCR Site, including enforcement costs and
prejudgment interest on such costs.

34.  Pursuantto Section 113(g)(2) of CERCLA, 42 U.8.C. § 9613(g)(2), the United States
is entitled to a declaratory judgment that each of the Defendants is jointly and severally liable for
future response costs that the United States may incur in connection with the LSCR Site.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, the United States of America, respectfully requests that the Court:

1. Pursuant to Section 107(a) of CERCLA, 42 U.5.C. § 9607(a), enter judgments against
each Defendant, jointly and severally, in favor of the United States for all response costs incurred
by the United States for response activities relating to the LSCR Site, including prejudgment interest;

2. Enter a declaratory judgment pursuant to Section 113(g)}(2) of CERCLA, 42 U.S.C.
§ 9613(g)(2), that Defendants are liable under Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), for
future response costs incurred at the LSCR Site.

3. Award the United States the costs of this action; and

4. Grant such other and further relief as the Court deems just and proper.



Respectfully submitted,

For the United States of America

W. BENJAMIN FISHEROW

Deputy Chief

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

.. 11{20 |00 -
PATE ' l K—L’AURAA.TH{OMS" "

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
United States Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

Telephone: (202) 305-0260

Facsimile: (202) 514-8395
laura.thoms@usdoj.gov

SUSAN W.BROOKS
United States Attorney

JILL E. ZENGLER

Chief, Civil Division

United States Attorney's Office
Southern District of Indiana

10 West Market Street

Suite 2100

Indianapolis, Indiana 46204
Telephone: (317) 229-2417
Facsimile: (317) 226-5027
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\ttorney for Daniel and Naomi Rapier:
Villiam D. Hayes

/orys, Sater, Seymour and Pease LLP
21 East Fourth Street

waite 2000, Atrium Two

' O. Box 0236

Cincinnati, OH 45201-0236
‘elephone: 513-723-4024

‘mail: wdhayes@vssp.com

\ttorney for Franklin County

‘ugene Stewart

YConnor, Stewart & Wilhelm-Wagner
01 Main Street

$rookville, Indiana 47012

‘elephone: (765) 647-4156
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